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THIS DEVELOPMENT AGREEMENT (this “Agreement”) is made and entered into this ______day of __________, 20___  by and between the Northern Township, Beltrami County, a public corporation of the State of Minnesota (the “Town”),  and  _______________________ a ______________ under the laws of Minnesota (the “Developer”).

RECITALS

WHEREAS, the Developer has made application to the Greater Bemidji Area Joint Planning Board (“JPB”) for approval of a plat to be known as______________ (“Subdivision”), which is to be located on a parcel of land in the Town that contains approximately ______ acres, is the subject of this Agreement, and is legally described in the attached Exhibit A (the “Property”);

WHEREAS, the JPB is the zoning authority for the Town and the Subdivision is subject to the requirements of the Greater Bemidji Area Zoning and Subdivision Ordinance (“Ordinance”);

WHEREAS, in recognition of the fact that the Town Board is the road authority, and lands dedicated to the public within the Subdivision are transferred to the Town, Section 1111.D of the Ordinance requires the Developer to enter into a development agreement with the Town to help ensure the proper installation of public improvements within the Subdivision.  Additionally, Section IV.n of the joint powers agreement that established the JPB indicates the individual communities retain the authority regarding matters such as creation and execution of comprehensive development agreements and the acceptance of streets and other public improvements;

WHEREAS, on __________, 20____ the JPB granted preliminary approval of the Subdivision conditioned on the Developer entering into a development agreement with the Town and comply with certain other requirements as indicated in the attached Exhibit B before the Developer may seek final approval for the Subdivision from the JPB; 

WHEREAS, the Town will not provide notice to the JPB that the requirement of the Ordinance, or of the condition of preliminary approval, have been satisfied with respect to entering into a development agreement with the Town until the Developer has entered into this Agreement with terms and conditions satisfactory to the Town, including the requirement that the Developer agrees to pay all costs incurred by the Town related to drafting and entering into this Agreement as well as the costs the Town incurs related to the construction of the required improvements within the Subdivision as provided herein; and

WHEREAS, The Developer, its heirs and successors, are bound by the terms and conditions of this Agreement; and

NOW THEREFORE, in consideration of the mutual promises and conditions herein after contained, the Town and the Developer, hereby agree as follows:  

AGREEMENT

ARTICLE I

REPRESENTATIONS AND RIGHT TO PROCEED
1.1. Developer’s Representations and Warranties. The Developer hereby makes the following representations and warranties to the Town as inducement to it entering into this Agreement:

a. The Developer is the fee owner of the Property comprising the Subdivision;

b. The Developer has the right, power and authority to execute, deliver and perform its obligations under this Agreement;

c. The Developer is not aware of any violation, default, breach, suit, action, or proceeding which may interfere with its ability to fully perform its obligations under this Agreement;

d. None of the representations and warranties made by the Developer, or made in any exhibit hereto or memorandum or writing furnished or to be furnished by the Developer or on its behalf, contains or will contain any untrue statement of material fact or admits any material fact, the omission of which would be misleading; and

e. The Developer has sufficient funds or has obtained a commitment for financing in an amount adequate to finance construction of the improvements.

1.2. Right to Proceed.  The Subdivision consists of ______ lots for [single-family dwellings].  Development within the Subdivision shall be regulated by the terms and conditions of the Ordinance, Town ordinances, standards, and policies, and such other laws or ordinances as may apply.  This Agreement is intended to regulate the construction of certain improvements within the Subdivision as identified herein.  The Developer may not seek final approval for the Subdivision from the JPB until this Agreement has been fully executed by both parties and filed with the Town Clerk and the JPB.  The Developer may not grade or otherwise disturb the earth, remove trees, construct the required improvements, or construct any buildings within the Subdivision until all of the following conditions have been satisfied:  (a) the required cash security has been received by the Town; (b) final engineering and construction plans have been submitted by the Developer and approved by the Town; (c) a preconstruction conference has occurred; and (d) the Town has issued written notice to the Developer that all conditions required to commence the improvements have been satisfied and that the Developer may proceed.  Notwithstanding the foregoing, the developer may request Town permission to conduct preliminary site preparation work on the property.  If granted, written approval must be received by the developer before work is started, subject to such conditions and restriction as the Town Board may establish.  

1.3. Multi-Phase Developments.  If the Subdivision is a phase of a multi-phased plat, the Town may refuse to consent to subsequent phases until public improvements for all prior phases have been satisfactorily completed.  Development of subsequent phases may not proceed until development agreements for such phases are approved by the Town.  The Town having entered into this Agreement for this phase of the development shall not be construed as approval of, or agreement to, future phases, nor shall entering into this Agreement bind the Town to approve or enter into additional development agreements for future development phases.  All future development phases shall be governed by the Ordinance in effect at the time such future development phases are approved by the JPB and shall require separate development agreements entered into with the Town for each particular phase.
ARTICLE II

IMPROVEMENTS AND PLANS
2.1. Obligations and Conditions.  The Developer agrees to, at its own cost, develop the necessary plans and specifications related to all improvements required for the Subdivision and to install all such improvements in accordance with the approved final plat, the approved plans, this Agreement, the JPB’s approvals, and all applicable federal, state, and local laws, rules, regulations, ordinances, specifications, and policies.  The conditions of approval established by the JPB in its approvals, which must be complied with, are set out in the attached Exhibit B.

2.2. Improvements.  The Developer shall, at its own cost, perform all work necessary to construct and install the following described public and private improvements within the Subdivision (collectively, the “Improvements”):

a. Site grading;

b. Roads (collectively, the “Road Improvements”):

1. Street grading, stabilizing, including construction of berms, ditches and boulevards (collectively, “Street Improvements”);
2. Permanent street surfacing (bituminous) and base (“Permanent Street Improvements”);
3. Standard street name signs at all newly opened intersections, and traffic control signs, within the Subdivision determined to be necessary by the Town Board (“Signage Improvements”).  

c. Drainage system improvements determined to be necessary by the Town  Board, including all necessary ditches, ponds, catch basins, inlets, culverts, and other appurtenances (collectively, the “Stormwater Improvements”);

d. Utility improvements; and
e. Erosion control measures and water quality measures.
2.3. Construction Plans and Approvals.  The Developer shall engage, at its own cost, a Civil Engineer registered in the State of Minnesota to prepare detailed plans and specifications for the complete installation of all improvements in accordance with the Town’s engineering standards and specifications.  These required plans and specifications shall include preparation of estimated cost, special contract provisions, proposal forms, the designation and description of all necessary temporary and permanent easements, and all elevations, including permanent road elevations (collectively, the “Plans”).  The Plans shall be based upon engineering surveys, including soil borings and material tests determined to be necessary by the Developer’s Engineer.  Soil borings and material tests shall be submitted to and be approved, in writing, by the Town Engineer prior to the commencement of construction of any of the Improvements.  The Town Engineer may not represent the Developer regarding any aspect of constructing the Improvements unless the Town Board first approves of such representation.  If the Town Board does consent to the Town Engineer representing the Developer in some respect regarding the Subdivision, the Developer shall be required to pay the Town’s costs to hire a different engineer to review and approve the Plans.
a. The Plans shall conform to the following standards:
1. Town engineering standards and specifications;

2. JPB Ordinance;

3. Regulations regarding drainage, grading and erosion control as set forth in the JPB Ordinance and such other regulations as may apply;
4. All MPCA storm water management regulations; and

5. All other applicable standards and requirements.
b. The Plans approved by the Town for this Subdivision, and which the Developer shall comply with in the construction of the Improvements and the development of the Subdivision, are those listed in Exhibit C attached hereto.  The final versions of the Plans approved by the Town are referred to herein as the final construction plans. 
2.5. Construction Services by the Developer’s Engineer.  The Developer’s Engineer shall perform the following services:
a. Arrange for preconstruction conference.  Those present shall include a Town Board representative, the Town Engineer, the Developer (not the Developer’s representative), the Developer’s Engineer and any other parties the Town Board may deem necessary;
b. Provide survey stakes for construction;
c. Certify to remaining construction costs for reductions in securities;
d. Recommend construction methods;
e. Specify and inspect materials;
f. Submit copies of test reports to Town Engineer;
g. Conduct final job inspections with the Town Engineer;
h. Certify that all construction was done in accordance with approved plans and specifications; and
i. Provide as built plans regarding drainage as requested by the Town Engineer.
2.6. Service to be Performed by the Town.  The Town will perform the following services with respect to the Improvements:

a. Review and approve the work of the Developer, the Developer’s Engineer, and the Contractors.  The Town will review and approve all plans submitted by Developer prior to any construction within the Subdivision. The Town has the right to have an experienced inspector to monitor construction and that must be present when the Developer conducts final job inspections.  In the event that any of the work requires inspection above and beyond the expertise of the Town’s inspector, the Town may hire such additional inspectors that it determines are appropriate.  The Developer is responsible for reimbursing the Town for its inspection costs and the Town may withdraw funds from the Security for that purpose; and

b. The Town will perform, or cause to be performed, the construction of the traffic signage and pavement markings from the Security.

2.7. Construction of the Improvements.  The construction, installation, materials, and equipment used related to the Improvements shall be in accordance with the approved Plans and as may otherwise be required in the Town’s engineering standards and requirements.  The Developer’s Contractor shall furnish the Town Engineer with a schedule of proposed operations at least three (3) days prior to commencement of any construction work.  No construction on any Improvement shall begin until the schedule is approved by the Town Engineer.  

2.8. Faithful Performance.  The Developer will fully and faithfully comply with the Plans and all terms of any and all contracts entered into by the Developer for the installation and construction of all Improvements and hereby guarantees the workmanship and materials for the specified periods following the Town’s final acceptance of each of the Improvements.  The Developer shall be responsible to the Town for ensuring all contractors and suppliers doing work or furnishing skills, tools, machinery, materials, insurance premiums, equipment or supplies in connection with the construction and installation of Improvements comply with the Plans and all other applicable requirements.

2.9. Sequence of Activities.  The Developer must receive Town Board approval and deposit with the Town the required escrow deposit prior to any construction activity.  The following items need to be completed prior to any construction activity.  The Developer shall comply with the following sequence of occurrences in constructing the improvements and developing the Subdivision.

a. Items to be completed prior to construction:  

1. Obtain final plat approval from the JPB;

2. Obtain approval of the final construction plans from the Town Board;

3. Execution and delivery of this Agreement by both parties and recording of the Subdivision and this Agreement at the Office of Beltrami County Recorder;

4. Deliver the required Security with the Town in the required forms and amounts; and

5. Preconstruction conference.

b. Items to be completed during construction:

1. All construction as depicted in the final construction plans as approved by the Town Board;

2. Changes to the approved design must be approved by the Town Engineer; and

3. All punch list items must be completed prior to requesting acceptance of the Improvements by the Town Board.

c. Items to be completed during warranty period:

1. All warranty repair identified by Town Engineer.

2.10. Project Schedule:

a. The Developer shall comply with the following schedule with respect to the Subdivision:

1. Work to construct the Improvements shall commence within one year from the JPB granting final approval for the Subdivision;

2. All work to construct the Improvements must be completed no later than 2 years from the date of this Agreement; and

3. Warranty period to end no later than 3 years after final acceptance of all of the Improvements by Town Board.

b. Failure of the Developer to complete each activity or required work in accordance with the schedule established herein shall be considered a violation of this Agreement.  The Town Board may grant an extension to the schedule if requested by the Developer in writing, but only upon the Developer demonstrating, to the Town Board’s satisfaction, that an extension is reasonable because of unanticipated circumstances.  No such extension granted by the Town Board shall be valid unless it is in writing and signed by the Town and the Developer.

c. Inspections by the Town Engineer will be required for, but not limited to, the following stages of construction for the Town to accept the constructed roadways.  The Developer needs to give the Town Engineer notice of the need for inspection 24 hours in advance.  Stages of construction which need inspection are:

1. After clearing and grubbing and stripping of topsoil;

2. After completion of rough grading;

3. Roll test of completed subgrade with culverts installed;
4. During installation of Class 5 aggregate material;
5. During installation of each lift of bituminous material;
6. Punch list inspection after initial completion of project;
7. Final inspection immediately before the Town’s acceptance of the roadways;
8. Warranty inspection at the end of the warranty period.

The Town Engineer may, at its discretion, and based upon individual project requirements, determine that additional and/or more thorough inspections are needed.  Developer shall comply with any such additional inspection and/or testing.

2.11. Utilities.  Developer shall be responsible for the construction, and installation, at its own cost, of all public and private utilities required for the Subdivision.  The private utilities shall be installed underground in a common trench to the extent feasible (except for such appurtenant equipment related thereto as is normally installed above ground, such as transformers, meters and the like) and in the platted utility or public road easements provided in the Subdivision as is appropriate.  There shall only be one provider of gas or electric to the Subdivision as the Town wants to minimize the amount of pipes installed in the utility easements for public safety and health purposes. The Developer, at its own expense, will replace any public facilities and public utilities damaged by Developer or its agents, employees, or contractors during site grading activities, in accordance with the technical specifications, standards and practices of the owner thereof.  Furthermore, the Developer, as part of its installation of the Improvements, will be responsible for the cost of installation of any public or private utilities or relocation of any existing public or private utilities on the Property, which may be caused or necessitated by site grading activities and installation of the improvements.
2.12. Trees and Vegetation.  The Developer shall be responsible for complying with the following requirements prior to seeking final approval of the Improvements from the Town of roads.
a. Vegetative requirements:  At least 3 inches of topsoil shall be placed from the Town right-of-way 50 feet into each residential lot and seeded or sodded so as to vegetate that area to prevent erosion from occurring.  Seed shall be MN/DOT seed mix 240 at a rate of 75 lbs per acre in accordance with MN/DOT Spec 3876.  Lots that contain existing natural vegetation shall be exempt from this requirement.

2.13. Supervision.  All of the work on the Improvements shall be under and subject to supervision of the Town Board, Town Engineer, the Town’s inspectors, and the Developer’s Engineer where appropriate, and any other governmental agency that has jurisdiction over the work.  

2.14. Right of Entry.  The Developer hereby grants an irrevocable right of entry and right of construction to the Town, its employees, agents, contractors, and consultants to enter the Property as needed to inspect and perform any work required of the Town by this Agreement and any work required by the Developer in an Event of Default.  The right of entry runs with the land and is binding upon any party taking an interest in any portion of the Property.

2.15. Road Status and Acceptance.  The Town receives the easements dedicated to the public in the Subdivision upon its recording with the County Recorder, but the Town is not responsible for maintaining any roads dedicated in the Subdivision until it acts separately by resolution to open and maintain a particular road, or portion thereof, as part of its system of publicly maintained Town roads.  The Town Board will not adopt such a resolution until after the Town Engineer has conducted a final inspection of the road and determines it was constructed in accordance with the Plans.  The bituminous pavement will not be considered for acceptance until its completion over an approved subgrade.  Acceptance may be postponed over one winter season if the subgrade has not been approved.  Until such final acceptance of the roads, the Developer is responsible for maintaining all roads within the Subdivision in a safe and passable condition, including providing snow plowing services either through a contractor or by agreement with the Town as provided herein.  It is further agreed between the Developer and the Town that in the event that such roads are not maintained in a safe and passable condition, as determined by the Town Board, the Town shall have the right to perform such maintenance work and the Developer shall reimburse the Town for all costs incurred.  The Town may reimburse itself for its costs from the Security provided by the Developer.  Any work performed by the Town prior to acceptance of road is not evidence of acceptance of said roads and shall not be construed, or represented to purchasers, as such by the Developer, nor shall any representations be made that the roads have been accepted by the Town prior to action by the Town Board by resolution to accept them for maintenance.

2.16. Maintenance of Stormwater Improvements.  The Developer, and then the owners of the lots on which Stormwater Improvements are located or immediately adjacent to, shall be responsible for the maintenance, repair or replacement of such areas and structures as needed to keep them functioning as designed or as otherwise needed to adequately handle stormwater. The Stormwater Improvements shall not be filled, altered or disturbed without the prior written consent of the Town and such other regulatory bodies as may be required by law.  The Developer agrees to inform purchasers of lots within the Subdivision that:  i) the Town does not plan to maintain or pay for maintenance, repair or replacement of the Stormwater Improvements; ii)  the Town has the right, but not the obligation, to enter and to perform necessary work upon the failure or refusal by one or more of the owners to do so; and iii) if the Town performs any work on the stormwater improvements, the Town intends to impose and collect the costs of such work from the lots within the Subdivision.  The Developer and the owners shall comply with all applicable federal, state and local laws, rules, and regulations in the construction and maintenance of the Stormwater Improvements.  Notwithstanding the sale of any lot, Developer, and its agents and contractors, shall have the right to enter upon the lots for the purpose of repairing the Stormwater Improvements.  Additionally, the Town, and its agents and contractors, shall have the right to enter upon any lot containing Stormwater improvements for the purpose of inspecting and maintaining the same.  Additionally, in the event that any Stormwater Improvements on a lot have been filled, altered or disturbed (and such an event is hereafter referred to as a “Disturbance”) without the prior written consent of the Town and the same is not corrected within thirty (30) days after notice thereof by the Town to the owner(s) of such lot, or such other reasonable time period giving consideration to the time of year indicated in the notice, the Town, and its agents and contractors, shall have the right to enter upon such lot for the purpose of performing work necessary to correct the Disturbance and repairing any damage caused by the Disturbance, and assess the costs thereof against the lot, provided, however, that in the event of an emergency, the Town shall not be required to provide notice and an opportunity to the lot owner(s) to perform such necessary work, but may nonetheless place the costs thereof on the lots.
2.17. Erosion Control.  The Developer must comply with all requirements of the current State of Minnesota National Pollutant Discharge Elimination System (NPDES) program.  In addition, the Town shall require appropriate erosion control in all ditches, in slopes and backslopes, along roadways and drainage ways as designed by the Developer’s Engineer or as needed to prevent erosion.  The Developer shall be ultimately responsible for maintaining all erosion control measures within the project until the project has been fully accepted by the Town at the end of the warranty period.  Vegetative cover shall be established on bare soil areas as soon as possible.  All vegetative areas must be properly maintained and mowed by the Developer or owners.  In addition, the Developer shall enter into an agreement with the builder that the builder shall maintain all erosion control improvements and then be responsible for the erosion control upon its lot until vegetation has been established over all disturbed areas in accordance with the requirements of the NPDES program.  A copy of this agreement shall be filed with the Town.  The Developer shall be responsible for removing silt fences when they are no longer required.
2.18. Easements.  The Developer shall dedicate or deed to the Town, at no cost to the Town, all permanent or temporary easements necessary for the installation of the Improvements, or determined to be necessary by the Town Engineer, as determined by the Town Board.  Utility and drainage easements shall be noted in the final “as built” plans and permanent drainage and utility easements shall be shown on the final plat.  Trail or conservation easements, as requested by the Town, shall be drafted by the Developer in recordable form acceptable to the Town and recorded with the plat.

2.19. Property Irons and Survey Monuments.  The Developer shall be responsible for placing all property irons and survey monuments prior to the final acceptance of the above Improvements by the Town.

2.20. Final Inspection and Acceptance of Improvements.  Upon successful completion of the Improvements, the Developer shall notify the Town Clerk in writing of its desire to have the Improvements accepted by the Town.   The Town Engineer will schedule a final inspection.  Upon completion of the final inspection a punch list will be developed by the Town Engineer for all work yet to be completed for final acceptance.  The Developer shall notify the Town Engineer of the completion of the items listed on the punch list.  The Town Engineer upon review of the completed items, if satisfied that the punch list items have been satisfactorily completed, shall recommend acceptance of the Improvements to the Town Board.  If the Town Board determines that the Improvements have been properly constructed and that all conditions and requirements for accepting the Improvements have been met, the Town Board will act by resolution to accept the Improvements and partially release the Security per provisions of this Agreement.  The Town Board may act to accept the Improvements in stages and the warranty period for those Improvements will run from the date of their acceptance.
2.21. Warranty Period.  The Developer shall guarantee the construction of all of the public Improvements for a period of three years following final acceptance by resolution by the Town Board.  If the Improvements are approved in stages, the three year warranty shall run from the approval of last improvement approved by the Town Board, unless the Town Board’s approvals expressly indicate otherwise.  During such warranty period, the Developer agrees to repair or replace any Improvements, or part of an Improvement, which shows signs of failure, normal wear and tear excepted.  A decision regarding whether an Improvement shows signs of failure shall be made by the Town in the exercise of its reasonable judgment and after review by the Town Engineer.  The Town shall provide the Developer written notice of the need for the warranty work.  If the Developer fails to repair or replace a defective Improvement within a reasonable amount of time after the Town’s notice, the Town may repair or replace the Improvement and may withdraw the funds from the Developer’s cash escrow.  If there are not sufficient funds remaining in the escrow to pay for the work, such costs constitute a service charge that may be certified to the County Auditor for collection pursuant to Minnesota Statutes, section 366.012 for collection on the property taxes of the lots within the Subdivision or the Town may specially assess the costs on the lots within the Subdivision.  The Developer, and those purchasing lots within the Subdivision, agree to waive any challenge to the charging or collection of a service charge or special assessment and waive any appeal or challenge to any such attempt by the Town to recover its costs.
ARTICLE III

COSTS, SECURITY, AND BREACH

3.1. Responsibility for Costs.  The Developer agrees to pay the Town for all costs the Town incurs, including those costs estimated to be incurred in the event of Developer’s default, connected with processing and approving the Subdivision as well as overseeing the construction of the Improvements.  The costs for which the Developer are responsible include, but are not limited to, all administrative, legal (including costs related to the negotiation and drafting of this Agreement), planning, engineering, inspections, and recording costs.  The Town shall reimburse itself from the cash the Developer is required to escrow with the Town as Security.  If it appears the Town’s actual costs will exceed the amount of the escrow, the Developer and Town shall review the costs required to complete the Improvements and the Developer shall deposit such additional sums in escrow as the Town determines are necessary.  The Town will notify the Developer in writing of the need to place additional funds in escrow, indicate the amount of the additional escrow required, and the Developer shall provide the Town the additional cash escrow within thirty (30) days of the date of the notice.  The Town will not accept any Improvements or grant any additional approvals related to the Subdivision until the Developer has satisfied all financial obligations required by this Agreement, including the reimbursement of the Town’s costs. 

3.2. Security.  To secure performance of the Developer’s obligations under this Agreement, and to protect the Town and its taxpayers from financial loss related to a breach by the Developer, the Developer shall provide the Town security in accordance with this Section (collectively, the “Security”). 
a. The Developer shall furnish the Town a cash escrow for administrative costs in an amount equal to or greater than the total of such estimated costs as indicated on the attached Exhibit D (collectively, the “Administrative Escrow”).  The costs the Town may reimburse itself for from the Administrative Escrow include, but are not necessarily limited to, the following:
1. Town administrative costs including, but not limited to, any special meeting costs, photocopying costs, and other administrative costs and expenses;

2. Engineering costs including, but not limited to, all costs to review the Plans, participate in meetings, conduct inspections, and all other inspection and engineering related costs incurred related to the Subdivision;

3. Legal costs including, but not limited to, all costs to develop and negotiate this agreement, participate in meetings, all costs to enforce the provisions of this Agreement, and all other legal costs incurred related to the Subdivision; and

4. Recording costs to record this Agreement in the office of the Beltrami County Recorder.

b. The Developer shall furnish the Town security in the form of cash or a bank letter of credit to secure the proper construction and completion of the Improvements as required by this Agreement (the “Improvement Security”).  The amount of the required Improvement Security includes the signage costs and an amount equal to at least one hundred and twenty five percent of the total estimated construction costs as indicated on the attached Exhibit D.   The Town may reimburse itself from the Improvement Security as needed to complete or correct any work related to the Improvements required by this Agreement.  A letter of credit shall not be used as Improvement Security unless it is in a form acceptable to the Town, is issued by a bank doing business in Minnesota that is acceptable to the Town, it is drafted so as to remain in effect through the required warranty period, and allows the Town to draw upon it, in whole or in part, as needed to complete the construction of any or all of the Improvements or to correct any defective work as determined by the Town.

c. The Improvement Security is for the purpose of ensuring the Developer constructs all public Improvements in a satisfactory and timely manner, any necessary warranty work is done, and that the Town is fully reimbursed its costs.  The Town undertakes no obligation to utilize any of its funds to complete the Improvements.  The Improvement Security shall be utilized by the Town as needed to complete the Improvements and to reimburse the Town for any and all costs related to completion of said Improvements, including any and all additional costs incurred in the event that construction of Improvements must be done as a public improvement project.  The Town undertakes no responsibility to pay from the Improvement Security or otherwise any of the contractors, subcontractors, material suppliers, or any other person the Developer contracted with to perform any work, or to supply any materials, to the construction of the Improvements.
d. The amount of the Security is subject to review and adjustment by the Town Board in order to maintain 1.25 times the Total Estimated Cost of Improvements and shall consider variables such as weather, inflation, and other unforeseen changes in original estimates of cost.  This review and adjustment shall include any increase or decrease in the estimated amount of any of the other costs that make up the Total Estimated Costs.
3.3. Release of Security.  After completion by the Developer of part of the Improvements, and acceptance of the work by the Town Board, the Developer may submit a written request to the Town for a partial release of the Security.  The written request must specifically identify the work to which it relates, include a certification from the Developer’s Engineer on the dollar amount of the completed work and the estimated cost to complete the Improvements, and include lien waivers and signed IC134 forms as evidence that the contractors, subcontractors, and material suppliers have been paid.  The Town Engineer shall review the release request, consider the amount of work that remains to be done, and make a recommendation to the Town Board as to the amount that may appropriately be released.  The Town Board will determine and act on the amount of the Security to be released and reduce the amount to be released as needed to ensure the Town retains sufficient funds to secure the remaining work, any warranty work, and the reimbursement of costs. 
a. The Town shall retain at least twenty-five percent (25%) of the total amount of the Security for the specified three-year (3) warranty period to ensure the prompt and complete repair, by the Developer, of all defects in materials and workmanship and deterioration that exceeds normal wear and tear as determined by the Town Engineer or the Town Board.  Upon the completion of any such repairs or the expiration of the warranty period, whichever occurs last, all remaining Security held by the Town, with any unpaid accrued interest thereon, shall be returned to the Developer.  

3.4. Violation of Agreement.  
a. Events of Default.  One or more of the following shall constitute an event of default (“Event of Default”) by the Developer:

1. Subject to Unavoidable Delays, failure by the Developer to commence and complete construction of the Improvements as required by, and in conformance with, the Plans within the period provided herein to start and complete such work;

2. Failure by Developer to maintain the required Security with the Town; or
3. Failure by Developer to substantially observe or perform any material covenant, condition, obligation or agreement on its part to be observed or performed under this Agreement, as reasonably determined by the Town, within fourteen (14) days after notice thereof by the Town to the Developer, or such longer period of time as may reasonably be required to cure such default provided the Developer is proceeding with diligence to do so.

b. Notice of Default. Except as otherwise provided in this Agreement, upon the occurrence of any Event of Default by Developer, its successors or assigns, the Town shall give the Developer fourteen (14) days mailed notice thereof (via certified and regular US mail).  The fourteen (14) day notice period shall be deemed to run from the date of deposit in the United States mail.  If the Developer fails to cure such Event of Default within said fourteen (14) day period, or any other time period as determined at the sole discretion of the Town, the Town is hereby granted the right and the privilege to pursue any remedy provided herein or as may otherwise be available to the Town under law immediately and without further notice or consent of the Developer.
c. Immediate Action Required.  Notwithstanding the fourteen (14) day notice and cure period provided herein, if the Town determines an Event of Default by the Developer may result in irreparable harm to the environment or to public property, or result in an imminent and serious public safety hazard, the Town may immediately exercise all remedies available to it under this Agreement in an effort to prevent, reduce, or otherwise mitigate such irreparable harm or safety hazard, provided that the Town makes good-faith, reasonable efforts to notify the Developer as soon as is practicable of the Event of Default, the projected irreparable harm or safety hazard, and the intended actions of the Town to remedy said harm.
3.5. Remedies on Default.  Whenever an Event of Default occurs, the Town may take any one or more of the following actions:

a. The Town may suspend its performance under this Agreement until it receives assurances from the Developer, deemed adequate by the Town, that the Developer will cure its default and continue its performance under the Agreement;
b. The Town may initiate such action, including legal or administrative action, whether in law or in equity, as is necessary for the Town to secure performance of any provision of this Agreement or recover any amounts due under this Agreement from the Developer or recover any damages sustained by the Town as a result of the Developer’s default;
c. The Town may immediately draw on the Security as needed to complete the Improvements and to reimburse itself for all actual costs and expenses, plus all costs and attorney's fees incurred in enforcing this Agreement;
d. The Town may, at its option, perform the work and the Developer shall promptly reimburse the Town for any expense incurred by the Town. This Agreement is a license for the Town to act, and it shall not be necessary for the Town to seek an order from any court for permission to enter the Subdivision for such purposes.  If the Town does perform work upon the Developer’s default, the Town may, in addition to its other remedies, certify the costs to the County Auditor for collection on the taxes of the Property as a service charge, or by levying special assessments.  The Town will endeavor to collect the costs against the unsold lots in the Subdivision, but nothing herein shall be deemed a limitation on the right of the Town to impose and collect the costs on any or all of the lots within the Subdivision.  The Developer, and those purchasing or otherwise obtaining any interest in any of the lots in the Subdivision, expressly acknowledge and agree the unpaid costs constitute a service charge for the purposes of Minnesota Statutes, section 366.012, or a special assessment, that is collectable against the lots within the Subdivision and that they further expressly waive any and all procedural and substantive objections, including hearing requirements and any claim that the assessments exceed the benefit to the land so assessed, to the imposition of special assessments to recover the costs incurred to respond to an Event of Default; or
e. The Town may request the JPB withhold or revoke a land use permit, building permit, or certificate of occupancy until the necessary corrective action is completed by the Developer.

ARTICLE IV

GENERAL PROVISIONS

4.1. Park Dedication Fee.  The Developer shall pay $______________ to the Town as a park dedication fee to be deposited in the Town’s park fund to be used for park related purposes.  The Developer shall pay the park dedication fee to the Town prior to the Town signing the mylars for the Subdivision.

4.2. Required Covenants.  The Developer agrees to record covenants on all of the lots within the Subdivision restricting, requiring, or informing the owners of all of the following:

a. Subject to Service Charges, Levy, and Assessments.  The owners of the lots within the Subdivision shall be subject to service charges, levies, and/or special assessments if the Town performs any construction, maintenance or repair work related to the Improvements.  The costs the Town incurs related to such work may be collected as an unpaid service charge on the property taxes under Minnesota Statutes, section 366.012, and/or through a special assessment imposed under Minnesota Statutes, chapter 429.  If the Town does special assess any costs, the owners expressly waive any and all procedural and substantive objections to the special assessments, including hearing requirements and any claim that the assessments exceed the benefit to the land so assessed.  The owners further waive any appeal rights otherwise available pursuant to Minnesota Statutes, section 429.081.  If the Town elects to certify the costs to the County Auditor for collection on the property taxes under Minnesota Statutes, section 366.012, the owners agree the amounts so certified constitute a service charge and waive any appeal rights.
b. Improvements in Road and Easement Areas.  No landscaping materials, plants, trees, structures, sprinklers, or others items or improvements may be placed within public or private road rights-of-way or within other easement areas that interfere with the use, maintenance, or safety within those areas.  The Town may remove any such items at the owner or occupant’s expense, including any mailbox that does not comply with the Town’s standards or that meets any of the criteria of a prohibited mailbox set out in Minnesota Rules, section 8818.0300, regardless of the allowable speed limit on the road.

c. Right of Entry.  Notwithstanding the sale of any lot, Developer, and its agents and contractors, shall have the right to enter upon the lots for the purpose of repairing the Stormwater Improvements and related drainage appurtenances.  Additionally, the Town, and its agents and contractors, shall have the right to enter upon any lot on which Stormwater Improvements exist for the purpose of inspecting and maintaining the same.  

d. Maintenance of Improvements.  The Developer and the owners shall be responsible for maintaining and repairing the Improvements, subject to the following:

1. Roads.  The Developer and the owners shall, at their own cost, provide for the maintenance and repair of all roads installed as part of the Improvements until the Town Board passes a resolution to open and maintain the roads as part of its system of publicly maintained town roads.  This obligation includes snow plowing, unless an agreement is reached to have the Town perform snow plowing and to have the Town reimbursed for its costs.

2. Drainage and Storm Water Facilities.  The owners of the lots on which Stormwater Improvements are located shall be responsible for keeping such Improvements properly maintained and shall undertake, in cooperation with the owners of the other lots containing related Improvements, repair projects as needed to restore the drainage structures and ponds to their original design and functionality.

e. Maintenance and Repairs by the Town.  If the Developer or the owners fail to keep the Improvements properly maintained and repaired as required herein, the Town has the option, but not the obligation, to cause the maintenance or repairs to be completed and the costs collected against the lots within the Subdivision.  The Town may also reimburse itself for the costs it incurs to maintain and repair the Improvements through the collection of a service charge under Minnesota Statues, section 366.012 or an assessment imposed under Minnesota Statutes, chapter 429.  The Developer and the owners, pursuant to the covenants, expressly waive any and all procedural and substantive objections to the special assessments, including but not limited to, hearing requirements and any claim that the assessments exceed the benefit to the land so assessed.  The Developer and the owners further waive any appeal rights otherwise available pursuant to Minnesota Statutes, section 429.081.  The Developer and owners further waive any objections or appeals to the collection of such costs as a service charge under Minnesota Statutes, section 366.012.
4.3. Indemnification.  The Developer shall indemnify and hold the Town, its officers, employees, agents, and consultants harmless from claims made by it and third parties for damages sustained or costs incurred resulting from or arising out of any work required by this Agreement or development of the Property.  The Developer shall fully indemnify the Town, its Board members, officers, employees, agents and consultants for all costs, damages and expenses which the Town may pay or incur in consequence of such claims, including reasonable attorney’s fees, costs, disbursements, and all other costs.  Nothing herein shall require the Developer to indemnify the Town, its Board members, officers, employees, agents and consultants from the consequences of their own negligence.  Also, nothing herein shall constitute a waiver by the Town of any exemptions from, or limits on, liability available to it under Minnesota Statutes, Chapter 466 or other law.
4.4. Insurance.  The Developer agrees to take out and maintain or cause to be taken out and maintained until after the Town has accepted the Improvements, commercial liability and property damage insurance covering personal injury, including death, and claims for property damage which may arise out of Developer’s work or the work of its contractors or subcontractors.  Limits for bodily injury and death shall be no less than $1,000,000 per each occurrence.  Limits for property damage shall be not less than $500,000 per each occurrence or a combination single limit policy of $1,000,000 or more.  The Town shall be named as an additional insured on the policy.  The certificate shall provide that the Town must be given 30 days’ advance written notice of the cancellation of the insurance, except upon acceptance of the Improvements.  The Developer shall cause each person with whom the Developer contracts for the construction and installation of any Improvements to furnish the Town with evidence of insurance coverage with at least the coverage limits required herein of the Developer.  The Developer shall provide a certificate of insurance for each contractor to the Town.  All certificates must be submitted with current effective dates.  Renewal certificates are due thirty (30) days prior to expiration of coverage.

4.5. Final Plat Approval.  Developer is responsible for seeking final approval of its Subdivision from the JPB and for demonstrating to the JPB that it has satisfied all requires to obtain final approval including, but not limited to, entering into this Agreement.
ARTICLE V

MISCELLANEOUS PROVISIONS

5.1. Binding Effect.  The terms and provisions hereof shall be binding upon and inure to the benefit of the heirs, representative, successors and assigns of the parties hereto and shall be binding upon all future owners of all or any part of the Subdivision.  References herein to the Developer, if there be more than one, shall mean each and all of them.  This Agreement shall be placed of record so as to give notice hereof to subsequent purchasers and encumbrances of all or any part of the Subdivisions and all recording fees shall be paid by the Developer.

5.2. Notices.  Whenever, in this Agreement, it shall be required or permitted that a notice or demand be given or served, such notice or demand shall be delivered personally or mailed by United States Mail to addresses hereinafter set forth.  Such notice or demand shall be deemed timely given when delivered personally or when deposited in the mail as set forth herein.

Notice to Developer shall be addressed as follows:

___________________

___________________

Notice to Town shall be addressed as follows:

Town Clerk

Northern Township

445 Town Hall Rd, NW
Bemidji, MN 56601
5.3. Choice of Law and Venue.  This Agreement shall be governed by construed in accordance with the laws of the State of Minnesota.  Any disputes, controversies, or claims arising out of this Agreement shall be heard in the state or federal courts of Minnesota, and all parties to this Agreement waive any objection to the jurisdiction of these courts, whether based on convenience or otherwise.

5.4. Assignment.  The Developer may not assign this Agreement without the written permission of the Town.  An approved assignee assumes all obligations under this Agreement and must provide the Town the required Security.  The Developer’s obligation hereunder shall continue in full force and effect even as the Developer sells lots within the Subdivision.

5.5. Non-waiver.  Each right, power or remedy conferred upon the Town by this Agreement is cumulative and in addition to every other right, power or remedy, express or implied, now or hereafter arising, or available to the Town at law or in equity, or under any other agreement.  Each and every right, power and remedy herein set forth or otherwise so existing may be exercised from time to time as often and in such order as may be deemed expedient by the Town and shall not be a waiver of the right to exercise at any time thereafter any other right, power or remedy.  If either party waives in writing any default or nonperformance by the other party, such waiver shall be deemed to apply only to such event and shall not waive any other prior or subsequent default.

5.6. License.  The Developer hereby grants the Town, its agents, employees, officers and contractors a license to enter the Subdivision to perform all work and inspections deemed appropriate by the Town in conjunction with development of the Subdivision.

5.7. Compliance with Laws.  The Developer agrees to comply with all laws, ordinances and regulations of the state of Minnesota and the Town applicable to the Subdivision and shall obtain all permits and permissions that may be required. This Agreement shall be construed according to the laws of Minnesota.  

5.8. References.  The listing of examples, or a description of the types of items included in a reference, contained in this Agreement are intended to be illustrative without intending to limit the reference to the examples or descriptions provided.  All such lists or descriptions shall be interpreted as being preceded by the phrase “including, but not limited to”.
5.9. Incorporation by Reference.  All recitals, exhibits attached hereto, and all plans, special provisions, proposals, specifications and contracts for the Improvements furnished and let pursuant to the Agreement shall be and are hereby incorporated by reference and made a part of this Agreement as fully as if set forth herein.

5.10. Separability.  In case of any one or more of the provisions contained in this Agreement shall be invalid, illegal or unenforceable in any respect, the validity, legality and enforceability of the remaining provisions contained herein and any application thereof shall not in ay way be affected or impaired thereby.

5.11. Counterparts.  This Agreement may be executed in any number of counterparts, each of which will constitute one and the same instrument.

5.12. Enforcement.  The Town may take any action or any combination of actions set forth in the Agreement to enforce its terms and conditions, including use of the Security as needed to correct any Event of Default.  In addition, the Town may pursue any and all legal or equitable actions available to it in order to enforce the terms and conditions of this Agreement.  In every case the Town shall be entitled to reimburse itself for its enforcement costs, including attorneys’ fees and court costs, from the Security and, if the Security is not sufficient, by placing the costs against the lots in the Subdivision.
IN WITNESS WHEREOF, the Town and The Developer have caused this Agreement to be duly executed on the day and year first above written.  

_____________________________ (DEVELOPER)

By _________________________________

 
 (Print Name and Title)

____________________________________

(Signature)
STATE OF MINNESOTA
)





)ss.

COUNTY OF BELTRAMI
)

Subscribed and sworn to before me this _______day of__________________, 20__ by  developer on behalf of __________________, a Minnesota _____________________, with authority.
_________________________________________

Notary Public

NORTHERN TOWNSHIP (TOWN)

Approved by the Town Board on the ______ day of __________________, 20___.

By: _________________________________

       Town Chairperson

By:__________________________________

     Town Clerk
STATE OF MINNESOTA
)





)ss.

COUNTY OF BELTRAMI
)

Subscribed and sworn to before me this _______day of__________________, 20__ by

____________________ and ____________________, the Town Chairperson and the Town Clerk, respectively, on behalf of Northern Township.

_________________________________________

Notary Public
EXHIBIT A

Legal Description of Property

EXHIBIT B

Conditions of JPB Approval

EXHIBIT C
Improvement Plans

EXHIBIT D

SCHEDULE OF IMPROVEMENTS AND ESTIMATED COSTS

ESTIMATED ADMINISTRATIVE COSTS

Estimated Administrative Costs 

$ 



Estimated Engineering Costs

$




Estimated Legal Costs


$




Recording Cost



$



Total Estimated Administrative Costs

(Administrative Escrow):


$



ESTIMATED IMPROVEMENT COSTS
	DESCRIPTION OF IMPROVEMENT
	ESTIMATED COST

	1.  Site Grading & Erosion Control
	$

	2.  Road Improvements
	$

	3.  Stormwater Improvements
	$

	4.  Utility Improvements
	$



Total Estimated Cost of Improvements (sum of lines above)  $____________________

SIGNAGE COSTS*


____________________   X $150 
= 
$ 





Number of Street Signs


____________________  X  $250 
= 
$ 





Number of Traffic Signs


____________________  X $   40 
= 
$ 





Number of Address Signs


Total Estimated Signage Cost 
 
$ 




IMPROVEMENT SECURITY

The amount of security required for Improvements is one and half times the Total Estimated Cost of Improvements from above.

$__________________   X    1.25  =  $________________ + _________________ = $______________________

  Total Estimated Cost


   

Total Estimated

Improvement Security
  of Improvements




Signage Cost

TOTAL SECURITY AMOUNT

The developer shall deposit cash in the amount of the Administrative Escrow indicated above that the Twon will place in escrow and reimburse itself from as it incurs administrative costs.  The developer shall deposit cash with the Town, or a provide a bank letter of credit, in the amount of the Improvement Security to be drawn upon by the Town as needed to complete the Improvements or correct defective work.  The total of these two amounts constitute the Security required by the Agreement.
*Traffic signs typically include stop, speed and dead end signs.  Stop signs are placed at all intersections.  Speed signs are placed at the entrances to the plat.  Dead end or No Outlet signs are placed on all dead end roads longer than 600 feet.
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